Law and Lawyers in Territorial Wyoming: An Overview
 By Phil Roberts
As the title suggests, this article began as a brief history of Wyoming law, in all of its facets and intricacies, from territorial times to the present. This writer realized quickly that the task of encapsulating all of that into a brief article was impossible. Consequently, what follows describes the evolution of the legal culture in Wyoming Territory, those years before 1890, from which much of our legacy as Wyoming lawyers derives. This article first appeared in The Wyoming Lawyer (2018).
When James Whitehead pitched his tent in the middle of an empty plain next to Crow Creek in the newly-laid out town of Cheyenne at 2 p.m., on July 9, 1867, he became not only the first resident of the new town, but its first lawyer. Three hours later, according to Saltiel and Barnett's History and Business Directory of Cheyenne (published barely six months after the town was founded), two individuals and three families pitched tents around Whitehead's and the "Magic City" sprung into existence.
 The next day, another lawyer, W. W. Corlett, stopped at Whitehead's tent. By that afternoon, the two formed a partnership with Corlett buying in with a $5 greenback. The two lawyers put up their shingle and by the end of the month, they started construction of Cheyenne's first two-story building. Two weeks after that, they were joined by five or six more lawyers in town who helped organize local government. By the end of the year, nine lawyers advertised in the business directory, along with the justice of the peace, Melville C. Brown, who by April of the following year was serving as Laramie's first mayor.
 

That is not to say that the Cheyenne lawyers were the first in what is now Wyoming. Dozens, if not hundreds of lawyers accompanied the overland migrations to Oregon and California in the 1840s and 1850s. Historian John Phillip Reid quotes a Sacramento newspaper complaining that the city was "overrun with doctors and lawyers."
 While only a third of the million or so travelers to the West Coast in those two decades opted for the land route crossing Wyoming, it is likely that the same percentage of lawyers made that choice, too. In fact, many lawyers were counted among the wagon trains west, some of them responsible for drafting the rules under which the covered wagon travelers agreed to abide. There is no record of any of them permanent settling or even tarrying very long in what is now Wyoming. 

But there is even earlier evidence that a lawyer's services were utilized in what is now Wyoming. Mountainman and fort builder Jim Bridger and his business partner Louis Vasquez (the literate member of the partnership) must have hired a lawyer (almost certainly not local) to file what is likely the first property deed for land in Wyoming. Formal filing was made in Mexico City because, at the time (1841), the land on which Bridger and Vasquez built their fort was a part of Mexico.

Before the territory of Wyoming was organized in May 1869, local ordinances provided the statutory law. Wider jurisdiction was variable, depending on the year. What is now Wyoming was part of the Oregon and Nebraska, with parts under the jurisdictions of Utah, Idaho, Washington, and Montana at various times.
 
When the transcontinental railroad started bringing significant populations, most of what is now Wyoming wound up as "Laramie County" under the jurisdiction of Dakota Territory. The county was a huge appendage, far west of Yankton, the territorial seat of government. To conduct any territorial business or to file legal papers, long trips to eastern Dakota would have consumed significant time for lawyers and their agents.

Reacting to complaints from that county's lawyers and politicians, and knowing the railroad would bring thousands of newcomers sharing little in common with their most numerous constituents, farmers of "east river" Dakota, the governor and legislature asked Congress to give that portion to another territory or even make it self-governing. While it is unclear how rigorously the county was shopped around to neighbors, the U. S. Congress created and named the county as the separate territory of "Wyoming." President Andrew Johnson and Congress were locked in what would lead to Johnson's impeachment so the appointments of the President's choices to govern the new territory were kept in limbo. Wyoming was not organized as a territory, complete with territorial officials and courts, until President Grant took office in March 1868. 

Ohio lawyer and Civil War army officer John A. Campbell of Ohio, the first territorial governor, arrived in Wyoming by train, just weeks before the tracks met at Promontory Point. By the fall, the first territorial legislature convened, passing a lengthy list of laws that would be the framework for the new government. The most enduring law (and most celebrated) granted equal political rights to women, making the new territory the first government to recognize women's equality. By the following year, women were voting and a woman, Esther Hobart Morris, was presiding over the Justice of the Peace court in the mining town of South Pass City--the first woman anywhere to be appointed to a judgeship. Soon after, women were serving on juries in Laramie, another first for women anywhere.
 

Wyoming's earliest lawyers represented clients, but they branched out into a variety of other endeavors, most prominently in government service. The first five territorial governors, appointed by the President, were lawyers. Six of the eight territorial secretaries (equivalent to today's Secretary of State) had studied law.  

Seven men were elected by the Wyoming voters to be delegate to Congress during the territorial years. Five, including that pioneer attorney Corlett, were lawyers. Prior to coming to Wyoming, Corlett graduated from law school in Cleveland, Ohio, practiced law there, and taught courses in one of the few law schools in that state. A leader in the territorial bar, Corlett died suddenly in Cheyenne in 1890, just 12 days after Wyoming became a state. Delegate William T. Jones came from Indiana and after his lost his reelection bid as Wyoming delegate, he returned to Corydon, Indiana, where he practiced law until his death in 1882. William R. Steele, educated in the law in New York, served two terms as delegate to Congress and then relocated to Deadwood, S. D., where he served as mayor and practiced law until his death in 1901.

Stephen W. Downey, trained in the law in Washington, D.C., not only practiced law in Laramie before he was elected delegate to Congress, but also served as territorial auditor and treasurer. Sometimes known as the "founder of the University of Wyoming," Downey's name is the first listed on register of lawyers kept by the Albany County District Court clerk of all lawyers appearing in court in the history of the county.
 

The last territorial delegate, Joseph M. Carey, came to Wyoming as the first territorial attorney. Born in Delaware in 1845, he was a graduate of the University of Pennsylvania law school. He was appointed territorial attorney at the age of 24 in 1869. President Grant named him to the territorial supreme court two years later. He was 26, probably the youngest person ever to serve on a supreme court of any state or territory. After statehood, he was Wyoming's first U. S. Senator and, later, governor of the state.

Most of the presidential appointees to territorial posts in Wyoming left the state soon after the expiration of their terms. Campbell, the first territorial governor, went back to Washington, D. C., where he became an assistant Secretary of State and, later, U. S. Consul to Switzerland.  John Thayer, the second territorial governor, returned to his law practice in Nebraska. Later, he was elected governor of that state.

Dr. John Hoyt was territorial governor from 1878-82. Hoyt practiced law and taught law courses in his native state of Ohio, but he also was trained in medicine. He was a practicing physician for a time and taught medical courses in Cincinnati. After he left the territorial governorship, Hoyt was one of the founders and the first president of the University of Wyoming. In that capacity, he not only served as president but taught courses in medicine, chemistry, ethics, principles of mining engineering and a full offering in law. 

Even though it was not a requirement for appointment, all 16 men who served on the territorial supreme court were lawyers. Only five stayed in the territory after their appointments expired. A few of the 11 who left were picked by the President to serve on courts in other territories. Of those who stayed in Wyoming, three continued as State Supreme Court justices. The last Chief Justice of the Territorial Supreme Court, Willis Van Devanter, stayed on as the first State Chief Justice.  Later, he served on the Supreme Court of the United States, the only justice ever appointed from Wyoming to the nation's highest court.

Particularly during the territorial and early statehood years, lawyers moved from town to town in pursuit of the best opportunities, relocation commonly coincided with population increases in other Wyoming towns or increasing competition among lawyers where they had been practicing. 

Creation of new counties and, therefore, new county seat towns was an important incentive to relocate. The new counties always required legal talent both to represent government and to provide counsel for all others finding a need for counsel in filing papers in county courthouses and in pursuing lawsuits or defense in trials. 

Retainers from (or employment by) railroads were the most lucrative opportunities in the territory. John F. Lacey, who served briefly on the territorial supreme court, secured the Union Pacific's retainer for Wyoming.
 

Lawyers drafted livestock sale contracts and represented big open-range cattle companies. Like the clients they represented, they were subject to the vagaries of livestock prices and range conditions. Few small ranchers or Main Street merchants could afford keeping counsel on formal retainer, but out-of-state insurance and real estate firms hired local counsel. So did banks--and lawyers often served on their boards.

Because of the peripatetic nature of most lawyers in pre-statehood years, it is difficult to know how many people practiced law in the territory at any given time.  Long before the State Bar was organized (Jan. 28, 1915) and before formalized legal education in Wyoming (UW College of Law opened in September 1920), the only sources for lawyer names and locations come from the extant court filings and the often casual "admission to practice" listings made by the Territorial Supreme justices who also served as trial court judges riding circuit throughout the year. 

Except for the appointed territorial court judges, few lawyers were college-trained. Most read the law in offices of more senior lawyers, gaining the knowledge much as a clerk. Qualities required for bar admission were largely up to the presiding judge who used his own methods to determine character and fitness. Written examinations were not formally specified until the end of the 19th century.

Newspapers printed in various towns provide some guide as to legal activity in a community, not always through the news pages, but from the numerous display ads taken out by lawyers. Many such ads appeared on the front page, often in long two-column blocks along with ads for saddlemakers and mercantile stores. Some called attention to the lawyer's expertise in land law issues--sales, purchases, and mining claims, for example. Game and fish violations were enforced early in the territory's history.  Yellowstone National Park and other federal government reservations caused conflicts between Wyomingites and federal land managers. Disputes over water often ended up in court, sometimes because of fights and assaults stemming from them!

At various times during the 20 years as a territory, land offices opened in some towns, many presided over by president-appointed lawyers. Property claims were a common part of most law practitioners' work. A number used their knowledge to expand into real estate development and speculation. Individuals trained in the law such as George Beck (a partner in William F. Cody's Shoshone Irrigation Company) and W. S. Collins, a founder of Basin, were town promoters. 

When it came to criminal law, Wyoming towns experienced fewer incidents of vigilantism and the few that did occur were far shorter than in most Western states. Respect for the rule of law, brought to the territory by the first residents, and augmented by lawyers who were among the first arrivals, discouraged official corruption that never was a serious problem in territorial Wyoming. 

Effectiveness of law and order came into question with several notorious incidents in the 19th century. The infamous Rock Springs massacre and the Pattee lottery scheme (when a grifter used a mailbox in the Laramie Post Office to sell tickets and swindle customers nationwide), hurt the territory's reputation. Numerous cases had to be brought in Wyoming for illegal fencing of public lands and fraudulent homestead claims. treaty conflicts with Native people required often specialized legal expertise.

At various times in Wyoming history, the power of the railroads and of the Wyoming Stockgrowers Association caused concerns over rule of law. The summer 1889 lynching of Ella Watson ("Cattle Kate") and James Averall led to arrests of a half dozen prominent cattlemen at the same time delegates were being elected to the Constitutional Convention. The cattlemen escaped conviction; in Cheyenne, the 49 delegates, 11 of them lawyers, drafted the Constitution in 25 days.
  

One of the most serious violations in the state's early history was the invasion of Johnson County by a gang of wealthy ranchers and their hired gunmen. The "invaders" were captured, but escaped prosecution when Johnson County was unable to maintain the costs of holding them in custody far away in Cheyenne.
 
Nonetheless, population growth and mineral exploitation brought even more business for lawyers. Most 19th century towns started as railroad stops and many were laid out by railroad surveyors. All tried to encourage settlement and it did not pay to have stories circulating nationally about outlaws, lynchings, and gun violence in their communities. Many of the first newspapers were owned or edited by lawyers, most conducting their practices concurrent with their press connections. Promoting Wyoming places as law-abiding communities paid dividends through increased growth and economic prosperity. 
Leadership from lawyers often led to town ordinances designed to discourage violence. The first mayors of many Wyoming towns had training in the law, if not practicing lawyers at the time. Each town had a city attorney to represent the town's interests and advise on the legalities of proposed ordinances.

As the original five counties (Laramie, Albany, Carbon, Sweetwater, Uinta) were divided into the eventual 23 existing today, towns vied for county seat status. Courthouses were important draws for settlers of all types in the area who needed to pay taxes, serve on juries, or be parties to suits over land boundaries, contract breaches, or domestic issues. The courthouse brought potential customers to stores operating in the town and clients to lawyers normally congregated in offices close to the courthouse. Associated businesses grew up nearby and profited from countywide tax dollars spent to maintain courts, county jails and county offices. It is little wonder that competition for county seat status was often so bitter. 

Lawyers served in the state legislature, on school boards, on state boards and commissions, and as dependable donors and volunteers with non-profits in their communities. Throughout the territorial period, lawyers maintained the stability of many places by ethical representation of clients and by rendering public service to their towns, counties and the state. Today's Wyoming lawyers have a rich legacy of advocacy, ethics, and respect for the rule of law, championed by those few hundred practitioners in 19th century Wyoming.
This article started as an effort to write a complete, comprehensive history of Wyoming law. Scholars have written dozens of books and thousands of articles about the development of various facets of property, torts, contracts, criminal law, and business law in Wyoming. Readers have benefited from biographies of judges and lawyers--well-known and obscure--in recent years.  Ultimately, it is impossible to trace the entirety in a brief article. Thus, this article intends to raise curiosity about the subject and encourage further reading about Wyoming's fascinating legal history.  
--Phil Roberts

Roberts holds the J.D. in law from the University of Wyoming College of Law and the Ph.D. in history from the University of Washington, Seattle. He was a member of the Wyoming State Bar from 1977 until his retirement July 1, 2021. He taught legal, environmental and Wyoming/Western history at the University of Wyoming from 1990 to 2018.
� The Whitehead and Corlett story was told in Cheyenne's first "history"-- a book published just six months after Grenville Dodge laid out the town. E. H. Saltiel and George Barnett, History and Business Directory of Cheyenne and Guide to the Mining Regions of the Rocky Mountains. (Cheyenne, Dakota Territory: L. B. Joseph, Bookseller and Publisher, Feb. 1868).  


� Likely, there were other lawyers in the fast-growing city who may not have purchased advertising space in the business directory. 


� John Phillip Reid, Law for the Elephant: Property and Social Behavior on the Overland Trail. (San Marino: Huntington Library, 1997, p. 17.


� Clear title became an issue in a lawsuit between Bridger and the L.D.S. church in the 1870s which apparently Bridger was able to produce. This writer has not seen the original, possibly still held in a deed register in Mexico City, but likely lost, given the wars, earthquakes and other natural disasters since that filing date. 


� For a time, Fort Laramie was the county seat of Cheyenne County, Nebraska. For maps showing what parts of Wyoming had been included in surrounding territories, see Marie Erwin, Wyoming  Historical Blue Book. (1946), pp. 112-124. 


� The prevailing view is that women were not a jury again until 1950, but this writer has found scattered newspaper evidence that a justice of the peace in Bonanza just after statehood selected women for a JP jury, noting that men were not available due to the oil boom in the area!


� Downey's daughter, June Etta Downey taught at the University of Wyoming and served as the first woman ever to chair a university psychology department. One of his sons, Sheridan Downey, practiced law in California and served as U. S. Senator from that state from 1939 to 1950, succeeded in that post by Richard M. Nixon. Laramie historian Kim Viner has published a recent biography of Steven Downey.


� See Erwin, Wyoming Historical Blue Book (1946), p. 1311.


� Biographical information of the governors, secretaries and judges comes from the brief biographies in Erwin, Wyoming Historical Blue Book (1946).


� Lacey also represented other clients. For example, he was chief counsel for gunman Tom Horn in his trial for murder just after the turn of the century.


� Passage of the first bar exams in Wyoming as a requirement for admission took effect in January 1900. Dr. Grace Raymond Hebard, a university professor and librarian, convinced the presiding judge in Albany County to admit her to the bar in that previous month, even though she was untrained in the law and never intended to practice. Sometimes Hebard is referred to as the "first woman lawyer" in Wyoming. The actual designation belongs to another Grace--Grace McDonald Phillips, a Weston County woman who gained admission by examination April 19, 1920.


� The Cheyenne Daily Leader, May 25, 1894, reported the following: “James Widdep, an old settler, was shot and killed Monday on Burnt Fork, southern Uinta County, by Willard Blodgett, in a dispute over water rights. His son, Thomas Widdep, was also shot, but not fatally. Blodgett escaped.”


� For a good overview of the constitution and history of its various components, see Robert B. Keiter, The Wyoming State Constitution. 2d ed. (New York: Oxford University Press, 2017).


� Best legal treatment of the Johnson County War is: John W. Davis, Wyoming Range War: The Infamous Invasion of Johnson County. (Norman: University of Oklahoma Press, 2010).





“Firsts” in Wyoming Law


1. First civil case brought before the Wyoming Supreme Court


	Western Union Telegraph Co. v. Monseau (1870) was the first civil case heard by the three-member court. Monseau claimed the telegraph company breached a contract with him in which he had agreed to supply 754 telegraph poles at $2.50 per pole. The company claimed the man who had entered into the contract with Monseau in the company’s name was not its authorized agent. E. P. Johnson, the man for whom Johnson County was later named, represented Monseau. The court affirmed the lower court judgment in Monseau’s favor.


2. First criminal case heard by the Wyoming Supreme Court


	Territory of Wyoming v. Anderson (1869) was the first criminal case appealed to the Supreme Court. Anderson was indicted in September 1869 for “keeping a disorderly house.” He was found guilty and fined $300. His appeal was based on a technicality—absence of witnesses’ names on the in­dictment. The court, however, affirmed his conviction without issuing a formal opinion.


3. First personal injury case brought in a Wyoming court


	Union Pacific Railroad v. Silas Hause (1870) was the first personal injury case brought in any Wyoming court. Hause was sitting on top of the caboose of a Union Pacific train when the car went off the track at Sherman, midway between Cheyenne and Laramie on the summit. As Hause jumped off the caboose, “a barrel of molasses burst through the side of the car and struck Hause, fracturing his leg.” Hause sued the railroad of the consignee of the molasses barrel, Laramie merchant Edward M. Ivinson. (The fact situation sets up a classic hypothetical for illustrating proximate cause in a law school torts class!). The trial court returned a judgment award of $10,000 for Hause, but the Supreme Court remanded the case back to district court because “damages granted were in excess of actual damages.”


4. First appeal from a death sentence


	Kinsler v. Territory of Wyoming (1873) was the first appeal from a death sentence handed down by a Wyoming court. Toussaint Kinsler had been found guilty of killing a Cheyenne man. His death sentence was affirmed by the court and he was hanged for the crime.


5. First women on a jury


	Laramie was the first place anywhere in America where women were allowed to serve on a jury. Six women were called to petit jury service: Eliza Stewart, Mrs. Amelia Hatcher, Mrs. G. F. Hilton, Mrs. Mary Mackel, Mrs. Agnes Baker and Mrs. Sarah Pease. 


6. First libel case


	Territory v. Wilson (1873) was the first libel case filed in a Wyoming court. Posey S. Wilson wrote a letter to the Omaha Herald commenting on the unfitness of a local judge. The judge had him fined for contempt of court and criminal libel. Various aspects of the case continued to occupy the Supreme Court’s time during 1873 and 1874. A 47-page brief by Jason B. Brown, Wilson’s attorney in the case, is held in the collections of the National Archives.


7. First case brought in Esther Hobart Morris’ court


	Morris v. James W. Stilman (1870) was the first case filed in the court in which the first woman justice of the peace in the world presided. Morris her­self brought the suit to force Stilman, her predecessor, to turn over the court’s official records to her. The case was dismissed when Morris discovered she lacked jurisdiction to hear her own case.





Some anecdotes about the law in territorial Wyoming


	Judge Jacob Blair, like other Supreme Court justices in the territorial period, rode circuit as a district court judge when the Supreme Court was not in session. He was presiding over a murder trial and a gunsmith was called to the witness stand. As the man sat on the stand, holding the defendant’s revolver, the judge turned to spit tobacco into a nearby cuspidor. He noticed immediately that the gun was pointed right at him. 


	“Mr. Witness, is that gun loaded?” Blair asked.


	“Yes, your honor,” the gunsmith-witness replied.


	“Point it toward the lawyers. Good judges are scarce.”


*The story was told by pioneer lawyer A. C. Campbell in a 1931 interview published in Annals of Wyoming in 1947.





	Lander attorney Douglas Preston may have been Wyoming’s most famous trial lawyer in the early days. In one case, he shed tears as he described to the jury how his client had been so falsely accused of horse theft. The jury, after drying their eyes, acquitted his client. As the prisoner was being released, Preston admonished him not to do it again. “You know damn well you stole that horse,” Preston told him. The client replied, “Well, Doug, I always thought I stole that horse, but after hearing your plea to that jury, now I’ve got my doubts about it.”





	In 1876, William Sloan was elected county commissioner of Uinta County. His election was challenged, however, because it was contended that he was not a bonafide resident of Wyoming because his wife lived in Salt Lake City. A Uinta County judge ruled that Sloan was, indeed, a legal resident of the state. 


	The court agreed with Sloan’s argument that a man is “entitled to hold office wherever he had his washing done.” Later, Sloan ran unsuccessfully for a seat in the territorial council (senate). A native of Scotland, Sloan is the subject of a recent biography by Scottish historian James McCarthy.








